Denver Law Review
Volume 19

Issue 6

Article 9

1942

Vol. 19, no. 6: Full Issue
Dicta Editorial Board

Follow this and additional works at: https://digitalcommons.du.edu/dlr

Recommended Citation
19 Dicta (1942).

This Full Issue is brought to you for free and open access by the Denver Law Review at Digital Commons @ DU. It
has been accepted for inclusion in Denver Law Review by an authorized editor of Digital Commons @ DU. For more
information, please contact jennifer.cox@du.edu,dig-commons@du.edu.

VOLUME

19

1942

The Denver Bar Association
The Colorado Bar Association
1942

Printed in U. S. A.

THE BRADFORD-ROBINSON PRINTING CO.

Denver, Colorado

JUNE, 1942

Vol. XIX

No. 6

Upon Information and Belief
Sandwiched between our seemingly futile efforts to get out your
magazine for this month, have been a few moments which we have
thoroughly enjoyed in the reading of Dean Busch's new book, In and
Out of Court.* It is a type of book which many lawyers think of
writing but few find time to do.
The author began his law career as a court reporter in Chicago in
1898. He was subsequently admitted to the bar, served as attorney for
the Chicago Civil Service Commission, as Master in Chancery of the
Circuit Court of Cook County, and as Corporation Counsel for the
City of Chicago. He has also been connected with DePaul University
Law School as instructor, lecturer, Dean and now as Dean Emeritus.
His experiences in these offices have permitted him to collect the data
which is contained in his book.
The book presents a wealth of cases and occurrences, some humorous and all interesting, in which the author has participated or which
have come within his observation. It deals with characters all well
known to the Chicago bar and with many, such as Clarence Darrow,
Hamilton Lewis, Kenesaw Mountain Landis and Joseph E. Gary,
known over the entire country. Dean Busch tells his stories well, and
his book must offer especial appeal to the young lawyer ambitious to
succeed.
While In and Out of Court will be enjoyed by all the bar, it must
represent a jewel to the bar of Chicago. A similar volume could well
be written concerning the early lawyers of Colorado. Such a compilation by one of our members would represent a labor of love. It could
not only present a highly amusing drama on the unusually colorful
background of our early history, but would give fame and the undying
gratitude of the bar, present and future, to its author.
306.

*By Francis X. Busch.
$3.00.

1942.

Chicago, 111. DelNul University Press.

pp. xii,

Calendar
M eeting of D enver B ar A ssociation
........................
June 1 .............................
.
----------D enver Bar Picnic at T routdale
June 12 ----------------------------------------------August 17 ------- Meeting of the Committee on Uniform State Laws at Detroit
Meeting of the American Bar Association at Detroit
August 24
September 17
Meeting of the District Judges' Association at Colorado Springs
September 18-19.--_Meeting of the Colorado Bar Association at Colorado Springs
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Oyez, Oyez and Oh Yeah!
The Fifteenth Annual Grand Outing, otherwise known as the Bar
Picnic, will be held at Troutdale-in-the-Pines on the afternoon and
evening of Friday, June 12. Chairman John 0. Rames of the outing
committee promises everyone the usual good time and says that, notwithstanding the present unsettled state of affairs, nothing essential will be
omitted.
The outing is for members of the Denver Bar Association, viz.,
guys who have paid their dues, and court attaches. Out-of-town lawyers may be invited as guests.
Transportation will present the most serious problem, and it is
hoped that capacity use may be made of each automobile. If you have
extra space, be sure to call John Rames, chairman of the committee, or
Fred Neef, secretary of the association.
A notice will be mailed by the committee in a few days giving full
particulars.

Amendments to the New Rules
When the rules were adopted, the Supreme Court stated that from
time to time it would consider suggestions to amend the same. The
rules have now been in effect over a year, and the court has submitted to
its rules committee, of which Philip S. Van Cise is chairman, all the
letters which it has received to date from attorneys.about the rules. To
everyone's amazement, there were only three. It has asked the committee to study the rules and submit at its convenience any amendments
which it thinks should be made by the court.
Colonel Van Cise, therefore, invites the bar to send to him as
chairman, not later than June 15, any suggestions for amendments.
However, he points out that it will be the policy of the court to make
very few amendments and only those which are deemed vitally important.
The committee will recommend to the court that the time for writ
of error be limited to six months, with the proviso that the court, for
good cause shown, may extend this time.
Please let Colonel Van Cise have your views about this matter.

Judicial Appeal from Decision
of Draft Board
BY ROBERT E. MORE*

The recent verdict of a federal jury in Colorado' finding a member
2
Witnesses guilty of violation of the Selective Service Act
Jehovah's
of
makes timely a brief review of some of the principles applicable to judicial appeal from a decision of a draft board.
Boeff registered and returned his questionnaire.
naire he stated, "I am a minister of religion * * *.

In his question-

I have been formally

ordained." He also stated that he was a "conscientious objector" and
filed a regular supporting affidavit in connection with this section of his
questionnaire. The local board found Boeff to be a conscientious objector and put him in class IV-E. Boeff appealed, claiming that he
should have been put in class IV-D. The regulations provide that "regular or duly ordained ministers of religion" shall be placed in class IV-D
and that they are "exempt from training and service."
The appeal
board affirmed the decision of the local board, and the local board thereafter served notice upon Boeff to report at the federal camp at Colorado
Springs under Amendment No. 72 to the regulations of the Selective
Service Act. This amendment provides that conscientious objectors
shall be placed in class IV-E and shall be "assigned to work of national
importance under civilian direction."
Boeff igncred the notice, was
arrested, indicted, and tried. The trial judge permitted defendant to
introduce evidence supporting his claim that he was a "regular and ordained minister," and instructed the jury that if they found from the
evidence that defendant was a regular and ordained minister that he
should be acquitted. The jury returned a verdict of guilty.
It will be noticed that in effect defendant was permitted to take a
judicial appeal from the decision of the local board by his plea of not
guilty.
In a recent article upon this question ' it was suggested that "on
*Of the Denver bar; chairman Denver Bar Association committee on national
defense.
'United States v. Irwin Paul Boeff, U. S. Dist. Ct. for the Dist. of Colo., No.
9487.
50 U. S. C. 0301-318.
'Bell, Selective Service and the Courts (1942) 28 A. B. A. J. 164.
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principle, it would seem that the defendant should be permitted to offer
as a defense the same questions that he could prese.nt in a habeas corpus
proceeding, that is, * * * whether there was a fair hearing or whether
the action of the board was arbitrary or unlawful."
Boeff made claim that his board had acted arbitrarily but the oral
instruction of the court (if reported accurately to the writer) went
farther and permitted the jury to review upon its merits the finding of
fact made by the board.
Neither the Selective Service Act of 1940 nor the regulations issued
thereunder expressly provide for judicial review of the acts and decisions
of local boards.4 In addition, the act provides that decisions of local
boards "with respect to inclusion, or exemption or deferment from,
training and service" shall be final except where the regulations issued
by the President authorize an appeal.' The Selective Service Act of 1917
likewise made the decision of the appeal board final. Under both laws,
however, registrants have been permitted relief in the courts under certain
circumstances. 6 Of course, the registrant must first exhaust his administrative remedies.7
In the Boeff case there could be no appeal to the President from the
decision of the appeal board since such appeal may be made on grounds
of dependency only."
It has been suggested that habeas corpus after induction is the only
appropriate court remedy. 9
In a recent review of the decisionso it is said:
"The courts state that they will restrict any officer presuming
to act under a statute to the authority given him by that statute,
'Petition of Soberman, 37 F. Supp. 522 (E. D. N. Y. 1941) ; Ex parte Platt,
253 Fed. 413 (E. D. N.Y. 1918).
"50 F. C. A. Appendix 5, §10 (a) (2) (Supp. 1941).
"Application of Greenberg, 39 F. Supp. 13 (D. N. J. 1941); Arbitman v.
Woodside, 258 Fed. 441 (C. C. A. 4th, 1919) ; Ex parte Beck, 245 Fed. 967 (D.
Mont. 1917).
'United States ex rel. Cubyluck v. Bell, 248 Fed. 995 (E. D. N. Y. 1917);
United States ex rel. Ursitti v. Baird, 39 F. Supp. 872 (E. D. N. Y. 1941).
'3 Selective Serv. Reg. §28, Par. 379 (1940).
'Dick v. Tevlin, 37 Fed. Supp. 836 (S. D. N. Y. 1941) : Petition of Soberman,
supra note 4; United States ex rel. Filomio v. Powell, 38 Fed. Supp. 183 (D. N. J.
1941).
"Judicial Repiew of Classification under the Selective Service Act (1942)
L. REV. 371. summarized in 8 CURRENT LEGAL THOUGHT 295.

20 TEX.
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and will issue a writ of habeas corpus to prevent wrongful detention by him when he has exceeded his authority. Under this general rule, the courts in the conscription cases have limited their decisions to a determination whether there has been a full and fair
hearing accorded the registrant and whether there is evidence to
support the board's decision.""
In the Boeff case the defendant employed a writ of habeas corpus
to challenge the manner in which the local board handled his classification. The court dismissed the writ but permitted the jury to pass upon
the chief points raised thereby, as has been stated.
The Greenberg case 2 held that where the evidence showed that
where defendant's wife had no independent income and that defendant's
induction would force her to leave their rented house and return to her
parents that the local board and the board of appeals acted arbitrarily
in putting defendant in class I-A. It is submitted that this decision, too,
amounted virtually to a judicial review of a finding of fact made by the
administrative board. The district court for the eastern district of New
York held that such findings were final and that the courts must accept
the decision of the local board where any evidence to support its finding
was presented to it.'3 Unless defendant has not been afforded a full and
fair hearing or discretion has been abused, courts will not disturb the
board's decision.

14

Certiorari has been held to be an inappropriate remedy to review
the action of draft boards.15
The remedy of injunction has also been refused in cases of this
sort. 16

In Oregon a registrant sought a declaratory judgment freeing him
from duty to register. An injunction restraining prosecution for failure
to register was prayed. The injunction was denied.' 7
"Shimola v. Local Board. 40 F. Supp. 808 (N. D. Ohio 1941) ; United States
ex rel. Errichetti v. Baird. 39 F. Supp. 388 (E. D. N. Y. 1941).
'Supra note 6.

'ZUnited States ex rel. Errichetti v. Baird, supra note 11.
"United States ex rel. Broker v. Baird, 39 F. Supp. 392 (E. D. N. Y. 1941).
"In re Kitzerow, 252 Fed. 865 (E. D. Wis. 1918); United States ex rel. Roman
v. Rauch, 253 Fed. 814 (S. D. N. Y. 1918) ; Shimola v. Local Board, supra note 11.
'"Angelus v. Sullivan, 246 Fed. 54 (C. C. A. 2d, 1917) ; Bonifaci v. Thompson,
252 F. 878 (W. D. Wash. 1917).
"7Stone v. Christensen, 36 F. Supp. 739 (D. Ore. 1940).
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It is believed that in the ordinary case courts will always permit
registrants to show that local boards were biased, prejudiced, acted arbitrarily, or that their findings were supported by no competent evidence.
These questions may be presented by a writ of habeas corpus or upon a
plea of not guilty. The registrant should not be allowed to have court
review of a finding of fact made by the local board upon conflicting evidence, however.
The Boeff case, and the numerous cases that will soon be before the
courts involving Jehovah's Witnesses, present complications not present
in the ordinary case. The selective service regulationss define a "regular
minister of religion" as "a man who customarily preaches and teaches the
principles of religion of a recognized church, religious sect, or religious
organization of which he is a member without having been formally
ordained as a minister of religion; and who is recognized by such church,
The regulations define a "duly
sect or organization as a minister."
ordained minister" as "a man who has been ordained in accordance with
the ceremonial ritual or discipline of a recognized church * * * to teach
and preach its doctrines and to administer its rites and ceremonies in
public worship; and who customarily performs those duties."
In the Boeff case defendant claimed that he was "ordained by God"
and that he was a "regular minister" who preached from house to house
and person to person.
O~n June 12, 1941, General Hershey classified certain groups of
"ministers" among Jehovah's Witnesses as "regular" practitioners and
vested local boards with wide discretion in individual cases. This will
unquestionably result in diverse rulings on somewhat similar fact situations by different boards, and will result in a number of court cases.
Depending upon a question of definition, courts may well be somewhat
liberal, as was the court in the Boeff case, in permitting evidence to go
before the jury relative to the nature of the activities of a given defendant
in cases of this sort.
" 10-622.44.
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Judge John C. Knox, Famed Humorist,
to Address Bar Convention
Judge John C. Knox, judge of a federal district court in New York,
has accepted the invitation of the convention committee to be the speaker
at the annual banquet of the state bar association, according to word
just received by Thomas Keely, convention chairman. Judge Knox.
author of A Judge Comes of Age, a current best seller, is a well known
after-dinner speaker and raconteur.
Colorado Springs will again be the scene of the Colorado Bar Association's annual meeting when it convenes at the Broadmoor Hotel.
September 18 and 19, 1942. The executive committee, which fixes the
time and place of the annual convention, decided upon the Broadmoor
Hotel, Colorado Springs, as the most feasible location for the state convention. Special rates at the Broadmoor Hotel have been arranged by the
officers of the association for the convention. These rates will be available Friday morning, September 18, and continue through Sunday.
September 20.
The convention committee, headed by Thomas Keely of Denver,
has been working hard for over two months on the program. While the
details of the program are not fixed as yet, the tentative outline is as follows: Friday morning will feature committee reports and meeting of
the Board of Governors. The Friday luncheon will be held under the
auspices of the Law Club of Denver, and the afternoon session will encompass a discussion of recent federal legislation and economic orders
which affect every community. The annual address will be delivered
Friday night. Saturday morning will be devoted to meetings of the various sections of the state association including the district attorneys.
county judges, the committee on probate and trust law and the water
right section. The Junior Bar will have charge of the Saturday luncheon
and the Saturday afternoon program will feature an "information.
please" type of program under the direction of the Boulder County Bar
Association. The convention will close Saturday night with the annual
banquet.
A special program is being planned for the women guests attending
the convention. Several nationally prominent men have been invited to
address the convention, and it i's
also expected that the president of the
American Bar Association will be in attendance at this meeting.
Present indications from surveys undertaken by the committee are
that the attendance at this meeting will be approximately equal to that
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of last year's meeting, which broke all attendance records. This survcy
tallies with similar surveys conducted all over the nation by other groups
whose surveys indicate that attendance records at conventions will be
approximately equal to those of the past year. With these facts in mind
the committee has attempted to create a program which will be of practical interest to the practicing lawyer. Further details of the program
will be announced in future issues of DICTA.

Boulder County Bar Elects Officers;
Adopts Real Estate Standards
The Boulder County Bar Association at its April meeting elected
Frank Dolan of Boulder, President; L. B. Flanders, Jr., of Boulder,
Vice-President; Lyman P. Weld of Longmont, Treasurer; and Vergyl
H. Reynolds of Boulder, Secretary. T. D. Schey, Jr., retiring president,
is now in the army.

Committees have been appointed, both in Langmont and Boulder,
to conduct legal clinics one night each week for members of the armed
forces or their dependents. In addition the members of the advisory
board are meeting every day of the week at specified hours to assist registrants under the draft law in making out their questionnaires.
The association adopted standards for title opinions which the
Denver Bar Association recently formulated.
-VERGYL

H. REYNOLDS, Secretary.

District Judges Annual Meeting
Planned for September 17
The District Judges' Association plans to hold its annual meeting
on September 17, 1942, at the Broadmoor Hotel, Colorado Springs,
Colorado, according to Judge Stanley H. Johnson, chairman of the association. This meeting will be held one day prior to the annual meeting
of the Colorado Bar Association which will enable the judges to attend
both functions. The tentative program for the meeting of the district
judges now calls for a consideration of uniformity in criminal sentences.
It is planned that a representative from the probation department of
Denver district court and Warden Roy T. Best of Canon City, Colorado,
will be among the speakers. It is also thodght that a discussion of the
recent draft of the laws of evidence as prepared by the American Law
Institute will be included upon the program.
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The Importance of American International Law
Today for American Practitioners*
By

JOHN

H.

WIGMORE

I have devoted myself, this past year, to an attempt to convince my
fellow American lawyers that International Law is not merely a foreign
subject, nor just a parlor subject, but is an American subject, and withal
a practical subject, i. e., one whose knowledge will enable the practitioner
to earn a fee.
When the Congress in 1935 and 1937 began passing Acts suspending the exercise of time-honored rights of American citizens as neutrals,
and when copious Executive Orders and Departmental Regulations sent
many lawyers scurrying to Washington to find how their clients' business would be affected by these laws and regulations, the correctness of
my proposition above stated began to be fairly evident. When in 1941
the Congress began to modify and to repeal those Acts, and to go even
further by repudiating the restrictions of what used to be our duties as
citizens of a neutral State, my proposition took on a. more active meaning. And finally, when December 7 and 8 came, with the declarations
of war and another batch of Statutes and Executive Orders and Regulations suited for a state of war, my proposition became imperative, i. e.,
the American lawyer must know some elementary American international law.
As an effective means of convincing him of this, as well as of helping him in the task, I prepared last summer Part I of a "Guide to American International Law for American Practitioners," by compiling a sort

of primer of 200 topics and annexing to each topic a sheaf of American
treaties ("law of the land"), and statutes, and decisions applying the
principles of international law to American affairs. And when the warstatus arrived, I had also on hand Part II of this Guide, "Law for a
State of War," with 100 citations of treaties, 100 of statutes, 300 of
judicial decisions, and 100 of orders and regulations. These two booklets I donated to the legal profession and published them through the
American Bar Association (1140 North Dearborn Street, Chicago) ; the
author takes no royalties, and the Association prints at cost-5 0 cents for
Part I (50 pages) and $1 for Part 11 (8.0 pages).
*Reprinted by permission from the MISSOURi BAR JOURNAL.
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Now in these booklets only American authorities are cited. Moreover, the materials cited are reduced to a virtual minimum, i. e., to those
which are or ought to be and may well be found in any association or
county bar library, the standard United States Code and later statutes
and the Federal and State reports.
However, there are included additional citations besides the above.
And as these additional ones may not ordinarily be carried even in a
good bar library, the question occurred to me, How can I help such a
library to stock up with these needed authorities, so as-to serve the practitioner? So I propose here to take advantage of the editor's kind invitation by offering a list of these additional source-materials with an estimate of the cost of acquisition.
List of Needed Materials in American International Law'
I.

Government Publications (Supt.
Printing Office)

of Documents, Government
Estimated Cost

Francis Wharton, Digest of International Law (1887,3 vols.) $ 6.00-$ 10.00
John Bassett Moore, Digest of International Law (18861906) (8 vols. reprint now in press) 15.0024.00
Green Hackworth, Digest of International Law, 1907-1941
(2 vols., 6 m ore later) -------------------------------16.0020.00
John Bassett Moore. History and Digest of Arbitrations to
which the United States has been a Party (1898, 6
v o ls.)
.............. ............. .......................................... .
2 5 .0 0- 2 5 .0 0
United States Treaties and Conventions. 1776-1938 (ed.
Malloy, Charles, Trenwith. 4 vols. 1910, 1923. 1938;
out of print, but in press for a reprint) .....................
20.00- 25.00
Department of State;- Treaty Series, Executive Agreement
Series, Conference Series. Arbitration Series (separate
pamphlets, 5-10 cents apiece: consecutively numbered
in each series) ....... ......................................................
1 0 .0 0 - 2 5 .0 0
Department of State. Bulletin (weekly since July, 1939;
subscription, $2.75 a year) .......................................- 16.5016.50
Foreign Service Regulations (in press; Consular Regulations
and Diplomatic Instructions) -.--------------------------------4.008.00
Federal Register (daily. 1936: subscription, $12.50 a year)
87.5087.50
Code of Federal Regulations (1938, 17 vols.) : Supplements,
4 5 .0 0 - 4 7.00
19 3 8, 19 39 (2 vols.) ------------------------------------------------

II.

Periodicals

$245.00-$288.00

American Journal of International Law (Jackson Place,
Washington, D. C.)Complete set since Vol. I. 1906 (about 65 vols. obtainable only at second hand)
$600.00
Incomplete set beginning with Vol. XI (21 vols.) ---$123.00
(Annual subscription, $5.00)
$123.00- $600.00
'Other than Federal and State Codes, Statutes and Reports.The prices given were furnished by courtesy of Messrs. John Byrne & Co. and
W. H. Lowdermilk &4 Co., Washington, D. C. (for Government publications), and
N. A. Phemister Co., 42 Broadway. New York (for the treatises), and the office of the
American Journal of International Law, Jackson Place, Washington (for the Journal).
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General Treatises.

Estimated Cost

Charles Cheney Hyde (Columbia University), "International
Law, Chiefly as Interpreted and Applied by the United
States" (Boston. Little, Brown V Co., 2 vols. 1922,
out of print; 2d ed. 3 vols. 1942, in press) ------------ $ 30.00-$ 30.00
George Grafton Wilson (Harvard University) "Handbook of
International Law" (St. Paul, West Pub. Co., 3d ed.
1939)
-----.-------------------------------.------------------------------5.005.00

$ 35,00-$ 35.00
SV.

Special Treatises (some are out of print)
Edwin M. Borchard (Yale University), "Diplomatic Protection of Citizens Abroad; the Law of International
Claims" (New 'York. Banks L. Pub. Co., 1915) ..... $ 10.00-$
James W. Garner (Illinois University) , "International Law
in the World War" (New York, Longmans Green,
2 v o ls.

19 2 0 ) .......................................--

---------------5 .0 0 -

15.00
10 .0 0

Clyde Eagleton (New York University), "Responsibility of
States in International Law'' (N. Y. University Press,
1928)

------- -.-....-----------.................-- - - - - - - - ------------4.00-

8.00

Jackson H. Ralston. "The Law and Procedure of International- Tribunals" (Stanford University Press, 1926,
and Supplem ent, 19 36) ---------------------------------------------5.007.00
The same, International Arbitration from Athens to Locarno
(Stanford U niversity Press, 1929) -----------------------------5.007.00
A. H. Feller, The Mexican Claims Commissions, 19131934: a Study in the Law and Procedure of Intern'ational Claims (New York, Macmillan, 1935) -------------7.007.00
James Brown Scott. ed. The Hague Court Reports: First
Series 1916, Second Series 1932 (New York, Oxford
U niversity P ress) -----.------------------------------------ 9.0 0 -

Manley 0. Hudson. World Court Reports: vol. 1. 19221926, vol. 11. 1927-1932, vol. III, 1932-1935
(Washington, Carnegie Endowment for International
P eace, 19 34. 19 3 8 ) ........................ .................. ...Manley 0. Hudson, "The World Court 1921-1938: a
Handbook of the Permanent Court of International Justice" (World Peace Foundation. Boston, 5th ed. 1938)
J. E. Harley, Documentary Book on International Relations
(Los Angeles, Suttonhouse. 1934) ------__...........-

9 .00

no charge
to libraries
3.00-

4.00

4.00-

6.00

$ 52.00-S 73.00
T otal

------------------------------------------------------------------------.
$455.00-$996.00

In the above list, the American Journal of International Law must
be deemed indispensable. Each "volume" consists of two books-Part
I. Articles, Book Reviews, Chronicle of Events, etc., and Part' I, Official
Documents: Part I is the equivalent of scores of treatises: and Part II
contains the text of hundreds of the most important official documents.
A set of that Journal will alone almost suffice to orientate the practitioner
in the subject.
Equipped with the above materials, a law library could amply
serve the first-aid needs (and more) of any lawyer ambitious to familiarize himself with American International Law and practice.
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That it is our duty as a profession so to prepare ourselves was

pointed out in wise words a generation ago by that eminent fellow-practitioner and leader of international progress, Elihu Root, winner of a
Nobel Peace Prize, in his salute to the founding of the American Journal
of International Law (1906, vol. 1, page 1):
"The Need of Popular Understanding of International Law.
"The increase of popular control over national conduct, which
marks the political development of our time, makes it constantly more
important that the great body of the people in each country should have
a just conception of their international rights and duties.
"Governments do not make war nowadays unless assured
of general
and hearty support among their people; and it sometimes happens that
governments are driven into war against their will by the pressure of
strong popular feeling. It is not uncommon to see two governments
striving in the most conciliatory and patient way to settle some matter
of difference peaceably, while a large part of the people in both countries maintain an uncompromising and belligerent attitude, insisting
upon the extreme and uttermost view of their own rights in a way
which, if it were to control national action, would render peaceable
settlement impossible. * * *
"Of course it cannot be expected that the whole body of any people
will study international law; but a sufficient number can readily become
sufficiently familiar with it to lead and form public opinion in every
community in our country upon all important international questions
as they arise."

Pre-trial Conferences
The report of the judicial council for Massachusetts demonstrates
once again the success of the pre-trial conference. The pre-trial system
was instituted in Suffolk County in 1935 under rule of court as an
experiment based upon the successful operation of the system in Detroit
and elsewhere. It has now been extended in Massachusetts in many of
the judicial districts. Of the 5,912 cases appearing on the pre-trial
docket in Suffolk County for the fiscal year ending June 30, 1941, only
1,846 were sent to the trial courts. Settlement was achieved in 2,059
and of the total number appearing on the calendar, 4,601 were disposed
of in one way or another on the pre-trial list. The ratio in the four
other counties in Massachusetts reporting on pre-trial statistics was about
the same as that reported in Suffolk County.
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How a Millionaire Can Make the Colorado
Taxpayers Feed and Clothe
His Children
By THOMPSON GEORGE MARSH*
Let us assume the quite ordinary case of John Dough, a superbly
loyal alumnus of Getmore College. He has a million dollars, one wife,
and three small children.
Of course he would rather buy athletes for his alma mater than
to waste money on his family, but the arbitrary Colorado law imposes
upon him the duty of support, and that means really adequate support,
which may be truly expensive. Should he then desert his family? No,
he can't dodge the duty of support that way. Will divorce help him?
No. What, then, can the poor man do? He can go out and hang
himself.
If he will make the supreme sacrifice, if he will die for dear old
Getmore, then, in that solemn moment bf death, John Dough will at
last overcome the technicalities of the law, and will achieve in death that
great goal toward which he could but vainly strive during his lifetime.
Of course such a beautiful result can be attained only by following
closely the advice of counsel. John Dough will be advised to execute
a will naming Getmore College as the sole legatee and devisee, and the.n
he will be advised to die by any method that suits his fancy, but the
dying must be so timed as to occur at least an instant after the death
of his dearly beloved wife. Then who gets what? The county court
gets its fees, the executor gets his, the lawyer gets his, the children get
$2,000 to be divided three ways; the college gets the million: and the
taxpayers get the children, in Colorado in 1942.
How fortunate for John Dough, and especially for Getmore College, that Colorado has chosen the middle way! A backward, reactionary state might have adopted the law of England as of 1538, and in
such a case, John Dough could not have disposed of his land by will.
It would have descended to his eldest son, or to his daughters equally.
Such an archaic limitation upon the power of testation seems to infringe
upon the natural rights of freeborn Englishmen, though of course it
was the law of England for about five centuries.
*Professor of Law, University of Denver.
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And on the other hand, if Colorado had been a radically progressive state, given to new-fangled innovations, it might have gone too
far in the other direction, and instead of adopting the English law as of
1538 it might have adopted the English law as of 1938. If this recent
Act of Parliament, known as the Family Provision Act, had been in
force in Colorado at the time of John Dough's gallant death, the glory
of his sacrifice would have been somewhat dimmed, because the probate
judge would have taken from the estate a sufficient fund to support
John Dough's dependents! The college would have taken only what
was left!
Let all alumni of Getmore College rejoice then, that Colorado has
chosen the middle way, and that there has been no tendency to turn
back to the medieval ways of protecting children, nor has there been any
idea of adopting the twentieth century method, which recognizes that
the children of a man have a claim upon his property for their support,
even though he be dead, and even though devisees and legatees be
thereby disappointed!
The following jurisdictions have actually enacted such legislation
at the times indicated: New Zealand. "An Act to Insure Provision for
Testators' Families." (1900) 'N. Z. STAT. No. 20; Victoria. "Widows
and Young Children's Maintenance Act." (1906) VICT. STAT., 6 EDW.
VII, No. 2074; Tasmania. "Testator's Family Maintenance Act."
(1912) TAS. STAT., 3 GEO. V No. 7: Queensland. "Testator's Family Maintenance Act." (1914) QUEENS. STAT., 5 GEO. V No. 26;
New South Wales. "Testator's Family Maintenance and Guardianship
of Infants Act." (1916) N. S. W. STAT. No. 41, Sec. 3 (1) ; South
Australia. "Testator's Family Maintenance Act." (1918)
So. AUST.
STAT., 9 GEO. V No. 1327; Western Australia. "Guardianship of Infants Act." (1920) WEST. AUST. STAT., 11 Gpo. V No. 15; British
Columbia. "Testator's Family Maintenance Act." (1920) BRIT. COI..
STAT., 10 GEO. V c. 94; Ontario. "Dependents Relief Act." (1929)
ONT. STAT., 19 GEo. V c. 47; England. "Inheritance (Family Provision) Act." (1938) 1 and 2 GEO. VI c. 45.
The English, Canadian, and New Zealand acts are summarized in
the 1942 Martindale-Hubbell Law Directory under the topic "Wills."
The cases construing these statutes are digested in the English and Empire
Digest, under the topic "Wills, Part XVII, Family Maintenance and
Protection."
Recent law review articles include one by Joseph Dainow in 36
MICHIGAN LAW REVIEW 110.7, and a note in 53 HARVARD LAW REVIEW 465.
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A Glimpse of the Old Time Bar
BY CARLE WHITEHEAD*

About the turn of the century.
PLACE: That which is now "Dinty Moore's." Then serving "free
lunch'--"free" on condition precedent of the purchase of a glass
of beyerage then not limited to 3.2%.
PERIOD:

TIME: Noon recess during the trial of W. W. Anderson for taking pot
shots at the proprietors of one of Denver's leading (as to which
direction--quaere) newspapers.
DRAMATIS PERSONAE: The aforesaid Anderson, long, lean, southern
and garbed in his perennial Prince Albert coat and silk hat; his
attorney, John G. Taylor, also long, and southern, not so lean
but rugged, not to say ugly, and a crowd appropriate to the time
and place.
Taylor, having absorbed several of the aforesaid "conditions precedent," raps for quiet and, striking a dignified attitude, solemnly proclaims: "In the case of the People of the State of Colorado v. W. W.
Anderson, the defendant is now represented at the bar in person and
by attorney."
After this bit of horseplay the gathering reconvened in the court
which was located in the one story shack then standing to the south of
the jail.
The defendant's pot shots having taken effect upon both of said
proprietors, and their clothing being stained by some fluid the nature
of which was unknown to the court and jury without the aid of an
expert, the D. A. produced, for the purpose, a quite young physician, to
whom we will refer as Doctor Jonathan Jenkins.
The doctor's name was called and, probably in an effort to conceal his stage fright as he proceeded to the stand, he assumed an attitude
obviously intended to indicate a feeling of self importance. His heavily
horn-rimmed spectacles (later quite common but then a rare sight) attracted much attention and increased the impression of egotism.
The D. A. asked his name. The wit,ness straightened, threw his
shoulders back, his chest out and his chin up and answered, "Doctor
Jonathan Jenkins."
He proceeded in the most approved (or disapproved-according
to point of view) expert manner to identify as blood the unknown
substance in the clothing. The D. A.'s long and tedious examination
*Of the Denver bar.
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concluded with a hypothetical question, to which the doctor gave a
five-page hypertechnical answer. Thereupon, the D. A. announced,
:'That is all, Doctor Jonathan Jenkins. Mr. Taylor, you may cross
examine."

Taylor, without rising from his chair, pointed a long, bony
finger at the doctor and snarled, "What - did - you - say - your - name -

is?"
Again, the shoulders back, chest out, chin up and the answer
"Doctor Jonathan Jenkins."
Taylor's voice fairly oozed scorn. "Stand aside, Doctor Jonathan
Jenkins-no cross examination." The doctor, with his spectacles, left
the stand.
The trial lasted a week or ten days. A host of witnesses testified.
When Taylor came to address the jury, he had not a single note. From
memory he reviewed the testimony of the witnesses one after another
and then, in that voice of scorn, he burst forth-'"And now, gentlemen
of the jury, we come to the testimony of that spectacled, spectacular
ass, Doctor Jonathan Jenkins."
He paused, grimacing with features far from handsome even in repose, and, without another word, thanked the jury and sat down.
Anderson was acquitted.

Winter Institute Program Is Successful
With the holding of the institute at Monte Vista on May 23, 1942,
the winter program of the institute committee was formally concluded.
The institutes this year reached an all-time peak in attendance and enthusiasm and were held in every portion of the state. It is estimated that
two-thirds of the lawyers in the state attended at least one of the institutes during the season. The largest institute of any kind was held on
March 9, 1942, at Pueblo when a portion of the institute was made
available to the public. It is estimated that more than 1,250 people
attended the Pueblo meeting, which featured talks upon American government.
Institutes were held-at Boulder, Glenwood Springs, Greeley, Denver, Monte Vista, Pueblo and Colorado Springs. The western part of
the state plans to hold institutes during the summer months but the
places and dates have not been definitely fixed at this time. The institute program was carried on under the direction of Edward L. Wood of
Denver, chairman of the committee on legal institutes.

The Legal Experiences of
Mr. Alfred Packer
By JOSEPH G. HODGES*

The Colorado territorial legislature of 1868 established the penalty
for murder as death,' and in those days that meant hanging; there was
no alternative.
The succeeding territorial legislature in 1870, however, provided
that in cases of murder "the death penalty . . . shall not be ordered . . .
unless the jury . . . shall in their verdict of guilty also indicate that
the killing was deliberate or premeditated, or-was done in the perpetration or attempt to perpetrate some felony. " 2 This legislation is the
basis of our present murder statute and was the only legislation on the
subject of murder which was on the statute books until after Colorado
became a state.
In the winter of 1872-3 in the western part of Colorado events
occurred which caused an eminent historian of our state to say-"The
reeital of what follows is one of the most revolting and dreadful in
the history of mankind. It is doubted if among any people, however
uncivilized . . . and barbarous in any land under the sun, it has been
exceeded in ferocity, cruelty, and incarnate fiendishness. But for the
fact that the ghastly particulars are spread upon the records of our courts,
upon the pages of our newspapers, that it was perpetrated but a few
years ago and some of the witnesses are still living, it would appear
incredible that any human beings could have possessed natures so savage,
bloodthirsty, and venemous, that they could have executed their design
unmoved by the least feeling of pity, or been impelled to wholesale
massacre of their own brethren with whom they were in daily association, fraternizing in amity and concord, bound together by ties of race
and kindred sympathies, for no other object than to rob them of their
money. Our history is crimson with slaughters, but in the most devilish
that have been told the slayers were less demoniacal than those who
were guilty of the inexpiable deeds about to be narrated, and that fill
the soul with unutterable dismay. Only the outlines wil be given,
for my pen is unequal to all the frightful task."
Late in the autumn of 1873 a party of men came to Colorado
from Utah searching for gold. Near Montrose they met Chief Ouray
and advised him of their plan to continue eastward into the mountains.
Ouray counselled them against such an expedition because of the severe
*Of the Denver bar.
'COLO. REV. STAT. (1868)
'Colo. Laws 1870, p. 70.

c. 22, §20.
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winters in that part of the country, but nevertheless, under the persuasion
of Alfred Packer, one of their number, who professed a knowledge of
the country east of Montrose, they set out. Some of the party went up
the Gunnison and finally arrived at Saguache. A second group led by
Packer, went as far as the present site of Iola on the Gunnison but
there turned up towards Lake San Cristobal.
Six weeks later Packer arrived at an agency on Cochetopa Creek,
some 75 miles east of the present site of Lake City. He told the agent
there that his comrades had deserted him near Lake San Cristobal and
had left for Silverton. He further declared that he had subsisted for
several weeks on roots and berries and had only by chance reached the
agency after suffering severe hardships. He was offered employment
at the agency but refused and soon continued on to Saguache.
There
he met members of the party who had reached Saguache by way of
Cochetopa Pass and their suspicion was aroused when Packer produced
four different pocketbooks while searching for money with which to
purchase a horse from Otto Mears. Mears communicated with the agent
who had first seen Packer and his suspicions were confirmed. Packer
also became intoxicated in Saguache and made damaging statements.
He finally confessed that he had killed the five men who went with
him, although he asserted it had been necessary for him to do it to save
his life, that it had been a question of their life or his and that he had
murdered them and resorted to cannibalism.
He was only half believed, but when the snows melted in the
spring the bodies of the five men were found, all horribly mutilated.
Packer was then arrested in Saguache and preparations were made to
indict him for murder. A warrant for his arrest was issued but before
it could be executed Packer escaped from the sheriff and disappeared.
During his absence great things were happening.
Colorado became a member of the Union. In the spring of 1875 a cruel murder
occurred at 634 Lawrence Street in Denver. As the historian says "premeditated murder is usually done under cover of darkness, but these
butchers chose the glaring light of midday, yet, strange to relate, no
trace of their work was discovered till six days afterwards, and in the
interval the monsters had time to effect their escape."
Certain Italians,
Gallotti, Ballotti and Arratta had killed an old man and three boys.
Robbery was the motive. The evide.nce showed that the crime had been
planned for some time in the old country and that the assassins had
followed their victims to Denver. They were indicted, in 1876 the
trial was had and almost all the Denver bar was present. Attorneys
were appointed to represent all the defendants but Charles S. Thomas
appeared specially for Gallotti. He advised Gallotti to enter a plea of
guilty and thereupon called the attention of the court to the statute
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as amended by the territorial legislature in 1870, which provided in
effect that no death penalty should be inflicted unless the jury should
find in their verdict that the murder was premeditated or deliberate.'
Mr. Thomas argued that there was no provision for a jury when a
plea of guilty was entered and under the statute no death penalty could
be inflicted. As the same historian says "under the highly excited state
of public feeling, this extraordinary and wholly unexpected state of
affairs, which it was seen opened wide the doors of escape for the worst
criminals that ever cursed the world, the judge's sustaining of Mr.
Thomas's argument was fiercely condemned." But there was no other
alternative, and as the historian continues, "There will always remain
in the public mind a feeling of resentment against the legislative assembly
for having so amended the criminal code to open the way for the tender
of mercy and life to such self-confessed demons as these."
The other defendants quickly followed with pleas of guilty and
all were sentenced to the penitentiary for life. Gallotti was pardoned
in 1885 through the intercession of his "mother ' who arrived in Denver and pleaded with Governor Eaton. It was later discovered that this
woman who claimed to be Gallotti's mother was his mistress who was
lonesome. At this time there was no provision for an appeal by the
state in criminal cases so the Supreme Court was never called on to review
the ruling of the lower court.
In order to remedy the situation which permitted Gallotti and the
others to escape hanging, the state legislature in 1881 repealed the provisions of the statute adopted in 1870 requiring the finding by a jury
that the killing was deliberate or premeditated or done in the perpetration
or attempt to perpetrate a felony as a condition for the imposition of the
death sentence, and adopted a new statute which contained in effect the
same provisions as were contained in the act of 1870 but added thereto
a provision that, in case a defendant pleaded guilty to murder, the question of whether the murder was deliberate or premeditated or in the attempt to commit a felony or in the perpetration of a felony might be
submitted to a regular jury and if the jury found that those were the
circumstances under which the murder was committed the death penalty
might then be imposed.4
Early in 1880 one Hirschburg committed larceny and was convicted. In 1883 his appeal came before the Supreme Court of Colorado
and it was there held that when the legislature in 1881 had repealed
the larceny statute without a saving clause preserving the repealed statute as applicable to all crimes committed prior to its repeal, such repeal
made the old law non-existent and that Hirschburg could not be con3

Supra note 2.
'Colo. Laws 1881, p. 70.
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victed for violating the law so repealed. The Supreme Court in commenting upon this said, "The failure of the legislature to place a saving
clause can only be regarded
as unpardonable carelessness in the discharge
5
of its public duties."
Later in 1880 one Garvey committed murder and was duly convicted. His case was appealed to the Supreme Court. The decision was
handed down in 1883.6 Garvey's contention was that the statute passed
in 1881 relating to punishment under a plea of guilty to murder could
not be applied to one who committed his crime before the act was passed
and that under the doctrine of the Hirschhurg case the old statute which
was repealed without a saving clause was also inapplicable. The state
contended that only the punishment for murder had been changed and
that the statutory crime had always existed. Beck had but recently
mounted the bench and was chief justice. To him fell the lot of handing down the decision. He gave a learned discussion of the principles
involved and came to the conclusion that since the new statute took
away the dubious privilege of pleading guilty to a premeditated murder
and escaping with life imprisonment, the punishment for murder had
been made more severe under the 1881 amendment that it could not be
constitutionally applied to punish Garvey even though he had pleaded
not guilty, and that the Hirschburg case prevented him being punished
under the old law, and so Garvey went off Scot free.
Meanwhile Alfred Packer remained at large. In March, 1883, one
of the original party who had managed to reach Saguache was in a
house in Fort Fetterman, Wyoming. He heard a voice in the adjoining
room, through a thin partition, and recognized it as that of Alfred
Packer. He communicated this to the authorities and Packer was arrested and brought to Denver and thence to Gunnison, then in Hinsdale
County. On April 13, 1893, he was put on trial in Lake City upon
an indictment hastily returned, charging the murder of Israel Swan,
one of his victims. Four other indictments were also returned charging
the murder of Wilson Bell, Frank Miller, George Noon and James
Humphrey but Packer was not then tried on the other indictments. He
was speedily convicted, and a month later the Garvey opinion was
handed down.
Judge Gerry presided at the trial in Lake City and an interesting
story is told concerning the sentence. The story goes that Judge Gerry
looked at Packer, stood up and said, "You son of a -.
There are
only six democrats in this county and you have eaten five of them. For
that you shall hang by the neck until you are dead, and may God have
mercy on your soul." This is not confirmed by the record.
'Hirschburg v. People, 6 Colo. 145, 148 (1882).
6
Garvey v. People, 6 Colo. 559 (1883).
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Such a sentence might have dismayed a weaker soul, but not Packer.
He decided to litigate. He went to the Supreme Court of Colorado not
less than five times. On the appeal from his conviction the Supreme
Court speaking through Beck held,7 that the conviction must be reversed under the Garvey decision. Packer also urged the point that
si.nce the indictment ended "against the peace and dignity of the people
of the State of Colorado" and, because the crime was committed against
the people of the Territory of Colorado, the indictment was defective.
Beck spends several pages showing how this did not substantially prejudice the rights of the defendant. Packer also contended that when the
legislature of 1881 repealed the law of 1870, that was a legislative pardon of his crime. He lost this point, too. The court remanded the
case for trial on the issue of manslaughter, because a charge of manslaughter is included in a murder charge, and the Colorado manslaughter
statute had never been altered, and Packer had not been placed in
jeopardy as to that charge. This matter was not raised in the Garvey
case, and thus Packer was retained in custody.
In 1886 Packer was tried for manslaughter, this time on all five
indictments, was convicted, and sentenced to the maximum of eight
years on each one, to run consecutively, which meant a total of forty
years in the penitentiary. On this trial he moved to quash four of the
indictments on the ground that he had not been tried within two terms
of court since his arrest on the first one. This was overruled in the
lower court. He petitioned the lower court for a writ of habeas corpus
on the same ground which was denied. He then petitioned the Supreme Court for habeas corpus on this ground, but this was denied.s He
then appealed from the ruling of the lower court on this point and this
appeal was dismissed for failure to prosecute.'
After he had served his first eight-year sentence, with time off for
good behavior he again petitioned the Supreme Court for a writ of
habeas corpus on the ground that the lower court had no power to sentence a being "in futuro" which he claimed it had done when it imposed
the consecutive sentences each to commence as soon as the previous one
finished. The Supreme Court speaking through Hayt, C. J., in 1893.
denied the writ.' 0
In 1899 Packer came to the Supreme Court for the last time. He
was represented this time by Ben Lindsey, Fred W. Parks and John R.
Smith. This was an appeal from his conviction for manslaughter. He
again claimed that two terms of court had elapsed between his imprisonment and trial of four indictments and that under the statute he could
'Packer v. People. 8 Colo. 361. 8 Pac. 564 (1885).

'Unreported.

'Unreported.

'"In re Packer, 18 Colo. 525, 33 Pac. 578 (1893).
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not be tried on those four. The court speaking through Campbell, C. J.,
took refuge in a defective bill of exceptions and said it would have to
presume, in the absence of the evidence, that the lower court had some
evidence of a waiver of this right by Packer at the time it was claimed
in the lower court, and that the court would not overturn the lower
court's conclusion on the matter. The same fate befell alleged errors in
instructions given by the court and the alleged error in consolidating
the cases. The main point urged for reversal was that because the
crime occurred in 1873 and the indictments were returned in 1883 the
prosecution was barred by the three-year statute of limitations applicable to murder indictments, and that the defendant's demurrer to the
indictments which showed this situation on their face should have been
sustained. The Supreme Court decided that the question could not be
raised by a demurrer but must be raised by a special plea or by evidence
under a plea of not guilty i.n order that the district attorney could present evidence which might bring the case under some exception in the
statute, for example, by showing that Packer had been a fugitive from
justice during the ten years.
Thus ended Packer's litigation and he went to the penitentiary.
.n 1901 Polly Pry, a Denver Post reporter, became interested in Packer
and prevailed upon Bonfils and Tammen to campaign for his pardon.
A campaign was organized and Charles S. Thomas, then Governor, was
approached for a pardon. He at first refused but later granted the
pardon.
It is interesting to note that if Governor Thomas, later United
States Senator, had not successfully defended Gallotti in 1883 and had
not discovered the possibility of escaping from a death penalty for murder by pleading guilty, the legislature might not have changed the statute as it existed in 1870. The original conviction of Packer might
have been sustained and Governor Thomas would not then have been
faced with the very embarrassing problem of pardoning Packer. Packer's
first conviction would have stood and Judge Gerry's sentence would have
been carried out.
Little more remains to be said. Packer frequented the office of the
Denver Post for some years thereafter and as far as the records bear it
out led a comparatively righteous and sober life. It is reported that he
later retired to a small farm in the country to meditate upon his past
sins. There is good authority that he died in a ripe old age and a confirmed vegetarian.
"Packer v. People, 26 Colo. 306, 57 Pac. 1087 (1899).
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Probate and Trust Law Revision
By HUBER D. HENRY*
The committee on probate and trust law revision has been holding
regular meetings in Denver. The committee studied the advisability of
preparing a complete probate code at this time, in view of the announced
purpose of the real property, probate and trust law division of the
American Bar Association to prepare a model probate code in the near
future. A committee is now at work on the preparation of this code,
and, in view of this fact, the Colorado committee has deferred for the
time being the preparation of a complete code in the hope that the
American Bar Association model code will be published in the near
future. The tremendous advantage resulting from working from a
prepared model, such as was experienced by the committee on the rules
of civil procedure, led to this decision.
However, the committee is going forward with preparing certain
amendments to the present probate law for the purpose of correcting
obvious and discomforting defects in our present law. It is felt that
there are many such corrections needed, and that they should not wait
for the preparation of a complete code, but should be presented at the
next session of the legislature.
Also going forward at this time is the preparation of a trust code.
This is something very badly needed in Colorado, as there is virtually
no statutory trust law, and that which we do have is bad. Several states
have adopted some or all of the uniform trust laws now in being. and
one or two states have recently adopted trust codes. Since no national
movement is evident in the creation of a uniform or model trust code,
the committee feels that Colorado should go forward with a trust code,
using as far as desirable the provisions of the present uniform trust laws.
The following sub-committees have been appointed to draft amendments in their respective subjects:
Messrs. Koperlik, Petersen and Gast, all of Pueblo: descent, determination of heirship, determination of a class, and construction proceedings.
Messrs. Marsh and Taylor, of Denver: wills, probate of wills,
appointment and qualification of personal representatives.
Messrs. Hinkley and Gardner, of Denver and Golden respectively:
sale and mortgage of real property, claims, allowances, and distribution.
*Of the Denver bar; chairman of the Colorado Bar Association committee on this
subject.
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Mr. Morris of Denver: powers and duties of personal representatives, notice.
Messrs. Nelson and Griffith, of Denver: bonds of personal representatives.
Messrs. Parks and Baker, of Denver: trust code, investments.
Any suggestions for amendments should be sent to the sub-committees or to the committee chairman.

Stripped for Action
A group of about a dozen colored boys had reported to their local
board on the morning of their induction. Most of them had brought
along traveling bags, and some carried small radios, banjos, ukuleles and
the like. However, one strapping good-humored fellow seemed to have
brought nothing except the clothes which he had on.
"How come, Sam," one of his companions inquired, "ain't ya' all
gon' take nothin'?"
"No, jus' me is all," he replied.
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